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the approved mitigation plans, the per-
mittee or sponsor must notify the dis-
trict engineer. A significant modifica-
tion of the compensatory mitigation
project requires approval from the dis-
trict engineer.

(2) If monitoring or other informa-
tion indicates that the compensatory
mitigation project is not progressing
towards meeting its performance
standards as anticipated, the respon-
sible party must notify the district en-
gineer as soon as possible. The district
engineer will evaluate and pursue
measures to address deficiencies in the
compensatory mitigation project. The
district engineer will consider whether
the compensatory mitigation project is
providing ecological benefits com-
parable to the original objectives of
the compensatory mitigation project.

(3) The district engineer, in consulta-
tion with the responsible party (and
other federal, tribal, state, and local
agencies, as appropriate), will deter-
mine the appropriate measures. The
measures may include site modifica-
tions, design changes, revisions to
maintenance requirements, and revised
monitoring requirements. The meas-
ures must be designed to ensure that
the modified compensatory mitigation
project provides aquatic resource func-
tions comparable to those described in
the mitigation plan objectives.

(4) Performance standards may be re-
vised in accordance with adaptive man-
agement to account for measures taken
to address deficiencies in the compen-
satory mitigation project. Performance
standards may also be revised to re-
flect changes in management strate-
gies and objectives if the new standards
provide for ecological benefits that are
comparable or superior to the approved
compensatory mitigation project. No
other revisions to performance stand-
ards will be allowed except in the case
of natural disasters.

(d) Long-term management. (1) The
permit conditions or instrument must
identify the party responsible for own-
ership and all long-term management
of the compensatory mitigation
project. The permit conditions or in-
strument may contain provisions al-
lowing the permittee or sponsor to
transfer the long-term management re-
sponsibilities of the compensatory

§332.8

mitigation project site to a land stew-
ardship entity, such as a public agency,
non-governmental organization, or pri-
vate land manager, after review and
approval by the district engineer. The
land stewardship entity need not be
identified in the original permit or in-
strument, as long as the future trans-
fer of long-term management responsi-
bility is approved by the district engi-
neer.

(2) A long-term management plan
should include a description of long-
term management needs, annual cost
estimates for these needs, and identify
the funding mechanism that will be
used to meet those needs.

(3) Any provisions necessary for long-
term financing must be addressed in
the original permit or instrument. The
district engineer may require provi-
sions to address inflationary adjust-
ments and other contingencies, as ap-
propriate. Appropriate long-term fi-
nancing mechanisms include non-wast-
ing endowments, trusts, contractual
arrangements with future responsible
parties, and other appropriate financial
instruments. In cases where the long-
term management entity is a public
authority or government agency, that
entity must provide a plan for the
long-term financing of the site.

(4) For permittee-responsible mitiga-
tion, any long-term financing mecha-
nisms must be approved in advance of
the activity causing the authorized im-
pacts.

§332.8 Mitigation banks and in-lieu fee
programs.

(a) General considerations. (1) All miti-
gation banks and in-lieu fee programs
must have an approved instrument
signed by the sponsor and the district
engineer prior to being used to provide
compensatory mitigation for DA per-
mits.

(2) To the maximum extent prac-
ticable, mitigation banks and in-lieu
fee project sites must be planned and
designed to be self-sustaining over
time, but some active management and
maintenance may be required to ensure
their long-term viability and sustain-
ability. Examples of acceptable man-
agement activities include maintaining
fire-dependent habitat communities in
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the absence of natural fire and control-
ling invasive exotic plant species.

(3) All mitigation banks and in-lieu
fee programs must comply with the
standards in this part, if they are to be
used to provide compensatory mitiga-
tion for activities authorized by DA
permits, regardless of whether they are
sited on public or private lands and
whether the sponsor is a governmental
or private entity.

(b) Interagency Review Team. (1) The
district engineer will establish an
Interagency Review Team (IRT) to re-
view documentation for the establish-
ment and management of mitigation
banks and in-lieu fee programs. The
district engineer or his designated rep-
resentative serves as Chair of the IRT.
In cases where a mitigation bank or in-
lieu fee program is proposed to satisfy
the requirements of another federal,
tribal, state, or local program, in addi-
tion to compensatory mitigation re-
quirements of DA permits, it may be
appropriate for the administering
agency to serve as co-Chair of the IRT.

(2) In addition to the Corps, rep-
resentatives from the U.S. Environ-
mental Protection Agency, U.S. Fish
and Wildlife Service, NOAA Fisheries,
the Natural Resources Conservation
Service, and other federal agencies, as
appropriate, may participate in the
IRT. The IRT may also include rep-
resentatives from tribal, state, and
local regulatory and resource agencies,
where such agencies have authorities
and/or mandates directly affecting, or
affected by, the establishment, oper-
ation, or use of the mitigation bank or
in-lieu fee program. The district engi-
neer will seek to include all public
agencies with a substantive interest in
the establishment of the mitigation
bank or in-lieu fee program on the IRT,
but retains final authority over its
composition.

(3) The primary role of the IRT is to
facilitate the establishment of mitiga-
tion banks or in-lieu fee programs
through the development of mitigation
banking or in-lieu fee program instru-
ments. The IRT will review the pro-
spectus, instrument, and other appro-
priate documents and provide com-
ments to the district engineer. The dis-
trict engineer and the IRT should use a
watershed approach to the extent prac-
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ticable in reviewing proposed mitiga-
tion banks and in-lieu fee programs.
Members of the IRT may also sign the
instrument, if they so choose. By sign-
ing the instrument, the IRT members
indicate their agreement with the
terms of the instrument. As an alter-
native, a member of the IRT may sub-
mit a letter expressing concurrence
with the instrument. The IRT will also
advise the district engineer in assess-
ing monitoring reports, recommending
remedial or adaptive management
measures, approving credit releases,
and approving modifications to an in-
strument. In order to ensure timely
processing of instruments and other
documentation, comments from IRT
members must be received by the dis-
trict engineer within the time limits
specified in this section. Comments re-
ceived after these deadlines will only
be considered at the discretion of the
district engineer to the extent that
doing so does not jeopardize the dead-
lines for district engineer action.

(4) The district engineer will give full
consideration to any timely comments
and advice of the IRT. The district en-
gineer alone retains final authority for
approval of the instrument in cases
where the mitigation bank or in-lieu
fee program is used to satisfy compen-
satory mitigation requirements of DA
permits.

(6) MOAs with other agencies. The dis-
trict engineer and members of the IRT
may enter into a memorandum of
agreement (MOA) with any other fed-
eral, state or local government agency
to perform all or some of the IRT re-
view functions described in this sec-
tion. Such MOAs must include provi-
sions for appropriate federal oversight
of the review process. The district engi-
neer retains sole authority for final ap-
proval of instruments and other docu-
mentation required under this section.

(c) Compensation planning framework
for in-lieu fee programs. (1) The approved
instrument for an in-lieu fee program
must include a compensation planning
framework that will be used to select,
secure, and implement aquatic re-
source restoration, establishment, en-
hancement, and/or preservation activi-
ties. The compensation planning
framework must support a watershed
approach to compensatory mitigation.
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All specific projects used to provide
compensation for DA permits must be
consistent with the approved com-
pensation planning framework. Modi-
fications to the framework must be ap-
proved as a significant modification to
the instrument by the district engi-
neer, after consultation with the IRT.

(2) The compensation planning
framework must contain the following
elements:

(i) The geographic service area(s), in-
cluding a watershed-based rationale for
the delineation of each service area;

(ii) A description of the threats to
aquatic resources in the service area(s),
including how the in-lieu fee program
will help offset impacts resulting from
those threats;

(iii) An analysis of historic aquatic
resource loss in the service area(s);

(iv) An analysis of current aquatic
resource conditions in the service
area(s), supported by an appropriate
level of field documentation;

(v) A statement of aquatic resource
goals and objectives for each service
area, including a description of the
general amounts, types and locations
of aquatic resources the program will
seek to provide;

(vi) A prioritization strategy for se-
lecting and implementing compen-
satory mitigation activities;

(vii) An explanation of how any pres-
ervation objectives identified in para-
graph (c)(2)(v) of this section and ad-
dressed in the prioritization strategy
in paragraph (c)(2)(vi) satisfy the cri-
teria for wuse of preservation in
§332.3(h);

(viii) A description of any public and
private stakeholder involvement in
plan development and implementation,
including, where appropriate, coordina-
tion with federal, state, tribal and
local aquatic resource management
and regulatory authorities;

(ix) A description of the long-term
protection and management strategies
for activities conducted by the in-lieu
fee program sponsor;

(x) A strategy for periodic evaluation
and reporting on the progress of the
program in achieving the goals and ob-
jectives in paragraph (c)(2)(v) of this
section, including a process for revising
the planning framework as necessary;
and
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(xi) Any other information deemed
necessary for effective compensation
planning by the district engineer.

(3) The level of detail necessary for
the compensation planning framework
is at the discretion of the district engi-
neer, and will take into account the
characteristics of the service area(s)
and the scope of the program. As part
of the in-lieu fee program instrument,
the compensation planning framework
will be reviewed by the IRT, and will be
a major factor in the district engi-
neer’s decision on whether to approve
the instrument.

(d) Review process. (1) The sponsor is
responsible for preparing all docu-
mentation associated with establish-
ment of the mitigation bank or in-lieu
fee program, including the prospectus,
instrument, and other appropriate doc-
uments, such as mitigation plans for a
mitigation bank. The prospectus pro-
vides an overview of the proposed miti-
gation bank or in-lieu fee program and
serves as the basis for public and ini-
tial IRT comment. For a mitigation
bank, the mitigation plan, as described
in §332.4(c), provides detailed plans and
specifications for the mitigation bank
site. For in-lieu fee programs, mitiga-
tion plans will be prepared as in-lieu
fee project sites are identified after the
instrument has been approved and the
in-lieu fee program becomes oper-
ational. The instrument provides the
authorization for the mitigation bank
or in-lieu fee program to provide cred-
its to be used as compensatory mitiga-
tion for DA permits.

(2) Prospectus. The prospectus must
provide a summary of the information
regarding the proposed mitigation
bank or in-lieu fee program, at a suffi-
cient level of detail to support in-
formed public and IRT comment. The
review process begins when the sponsor
submits a complete prospectus to the
district engineer. For modifications of
approved instruments, submittal of a
new prospectus is not required; instead,
the sponsor must submit a written re-
quest for an instrument modification
accompanied by appropriate docu-
mentation. The district engineer must
notify the sponsor within 30 days
whether or not a submitted prospectus
is complete. A complete prospectus in-
cludes the following information:
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(i) The objectives of the proposed
mitigation bank or in-lieu fee program.

(ii) How the mitigation bank or in-
lieu fee program will be established
and operated.

(iii) The proposed service area.

(iv) The general need for and tech-
nical feasibility of the proposed miti-
gation bank or in-lieu fee program.

(v) The proposed ownership arrange-
ments and long-term management
strategy for the mitigation bank or in-
lieu fee project sites.

(vi) The qualifications of the sponsor
to successfully complete the type(s) of
mitigation project(s) proposed, includ-
ing information describing any past
such activities by the sponsor.

(vii) For a proposed mitigation bank,
the prospectus must also address:

(A) The ecological suitability of the
site to achieve the objectives of the
proposed mitigation bank, including
the physical, chemical, and biological
characteristics of the bank site and
how that site will support the planned
types of aquatic resources and func-
tions; and

(B) Assurance of sufficient water
rights to support the long-term sus-
tainability of the mitigation bank.

(viii) For a proposed in-lieu fee pro-
gram, the prospectus must also in-
clude:

(A) The compensation planning
framework (see paragraph (c) of this
section); and

(B) A description of the in-lieu fee
program account required by para-
graph (i) of this section.

(3) Preliminary review of prospectus.
Prior to submitting a prospectus, the
sponsor may elect to submit a draft
prospectus to the district engineer for
comment and consultation. The dis-
trict engineer will provide copies of the
draft prospectus to the IRT and will
provide comments back to the sponsor
within 30 days. Any comments from
IRT members will also be forwarded to
the sponsor. This preliminary review is
optional but is strongly recommended.
It is intended to identify potential
issues early so that the sponsor may
attempt to address those issues prior
to the start of the formal review proc-
ess.

(4) Public review and comment. Within
30 days of receipt of a complete pro-
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spectus or an instrument modification
request that will be processed in ac-
cordance with paragraph (g)(1) of this
section, the district engineer will pro-
vide public notice of the proposed miti-
gation bank or in-lieu fee program, in
accordance with the public notice pro-
cedures at 33 CFR 325.3. The public no-
tice must, at a minimum, include a
summary of the prospectus and indi-
cate that the full prospectus is avail-
able to the public for review upon re-
quest. For modifications of approved
instruments, the public notice must in-
stead summarize, and make available
to the public upon request, whatever
documentation is appropriate for the
modification (e.g., a new or revised
mitigation plan). The comment period
for public notice will be 30 days, unless
the district engineer determines that a
longer comment period is appropriate.
The district engineer will notify the
sponsor if the comment period is ex-
tended beyond 30 days, including an ex-
planation of why the longer comment
period is necessary. Copies of all com-
ments received in response to the pub-
lic notice must be distributed to the
other IRT members and to the sponsor
within 15 days of the close of the public
comment period. The district engineer
and IRT members may also provide
comments to the sponsor at this time,
and copies of any such comments will
also be distributed to all IRT members.
If the construction of a mitigation
bank or an in-lieu fee program project
requires a DA permit, the public notice
requirement may be satisfied through
the public notice provisions of the per-
mit processing procedures, provided all
of the relevant information is provided.

(5) Initial evaluation. (i) After the end
of the comment period, the district en-
gineer will review the comments re-
ceived in response to the public notice,
and make a written initial evaluation
as to the potential of the proposed
mitigation bank or in-lieu fee program
to provide compensatory mitigation
for activities authorized by DA per-
mits. This initial evaluation Iletter
must be provided to the sponsor within
30 days of the end of the public notice
comment period.

(ii) If the district engineer deter-
mines that the proposed mitigation
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bank or in-lieu fee program has poten-
tial for providing appropriate compen-
satory mitigation for activities author-
ized by DA permits, the initial evalua-
tion letter will inform the sponsor that
he/she may proceed with preparation of
the draft instrument (see paragraph
(d)(6) of this section).

(iii) If the district engineer deter-
mines that the proposed mitigation
bank or in-lieu fee program does not
have potential for providing appro-
priate compensatory mitigation for DA
permits, the initial evaluation letter
must discuss the reasons for that de-
termination. The sponsor may revise
the prospectus to address the district
engineer’s concerns, and submit the re-
vised prospectus to the district engi-
neer. If the sponsor submits a revised
prospectus, a revised public notice will
be issued in accordance with paragraph
(d)(4) of this section.

(iv) This initial evaluation procedure
does not apply to proposed modifica-
tions of approved instruments.

(6) Draft instrument. (i) After consid-
ering comments from the district engi-
neer, the IRT, and the public, if the
sponsor chooses to proceed with estab-
lishment of the mitigation bank or in-
lieu fee program, he must prepare a
draft instrument and submit it to the
district engineer. In the case of an in-
strument modification, the sponsor
must prepare a draft amendment (e.g.,
a specific instrument provision, a new
or modified mitigation plan), and sub-
mit it to the district engineer. The dis-
trict engineer must notify the sponsor
within 30 days of receipt, whether the
draft instrument or amendment is
complete. If the draft instrument or
amendment is incomplete, the district
engineer will request from the sponsor
the information necessary to make the
draft instrument or amendment com-
plete. Once any additional information
is submitted, the district engineer
must notify the sponsor as soon as he
determines that the draft instrument
or amendment is complete. The draft
instrument must be based on the pro-
spectus and must describe in detail the
physical and legal characteristics of
the mitigation bank or in-lieu fee pro-
gram and how it will be established and
operated.
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(ii) For mitigation banks and in-lieu
fee programs, the draft instrument
must include the following informa-
tion:

(A) A description of the proposed geo-
graphic service area of the mitigation
bank or in-lieu fee program. The serv-
ice area is the watershed, ecoregion,
physiographic province, and/or other
geographic area within which the miti-
gation bank or in-lieu fee program is
authorized to provide compensatory
mitigation required by DA permits.
The service area must be appropriately
sized to ensure that the aquatic re-
sources provided will effectively com-
pensate for adverse environmental im-
pacts across the entire service area.
For example, in urban areas, a U.S. Ge-
ological Survey 8-digit hydrologic unit
code (HUC) watershed or a smaller wa-
tershed may be an appropriate service
area. In rural areas, several contiguous
8-digit HUCs or a 6-digit HUC water-
shed may be an appropriate service
area. Delineation of the service area
must also consider any locally-devel-
oped standards and criteria that may
be applicable. The economic viability
of the mitigation bank or in-lieu fee
program may also be considered in de-
termining the size of the service area.
The basis for the proposed service area
must be documented in the instrument.
An in-lieu fee program or umbrella
mitigation banking instrument may
have multiple service areas governed
by its instrument (e.g., each watershed
within a state or Corps district may be
a separate service area under the in-
strument); however, all impacts and
compensatory mitigation must be ac-
counted for by service area;

(B) Accounting procedures;

(C) A provision stating that legal re-
sponsibility for providing the compen-
satory mitigation lies with the sponsor
once a permittee secures credits from
the sponsor;

(D) Default and closure provisions;

(E) Reporting protocols; and

(F) Any other information deemed
necessary by the district engineer.

(iii) For a mitigation bank, a com-
plete draft instrument must include
the following additional information:

(A) Mitigation plans that include all
applicable items listed in §332.4(c)(2)
through (14); and
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(B) A credit release schedule, which
is tied to achievement of specific mile-
stones. All credit releases must be ap-
proved by the district engineer, in con-
sultation with the IRT, based on a de-
termination that required milestones
have been achieved. The district engi-
neer, in consultation with the IRT,
may modify the credit release sched-
ule, including reducing the number of
available credits or suspending credit
sales or transfers altogether, where
necessary to ensure that all credit
sales or transfers remain tied to com-
pensatory mitigation projects with a
high likelihood of meeting performance
standards;

(iv) For an in-lieu fee program, a
complete draft instrument must in-
clude the following additional informa-
tion:

(A) The compensation planning
framework (see paragraph (c) of this
section);

(B) Specification of the initial alloca-
tion of advance credits (see paragraph
(n) of this section) and a draft fee
schedule for these credits, by service
area, including an explanation of the
basis for the allocation and draft fee
schedule;

(C) A methodology for determining
future project-specific credits and fees;
and

(D) A description of the in-lieu fee
program account required by para-
graph (i) of this section.

(7) IRT review. Upon receipt of notifi-
cation by the district engineer that the
draft instrument or amendment is
complete, the sponsor must provide the
district engineer with a sufficient num-
ber of copies of the draft instrument or
amendment to distribute to the IRT
members. The district engineer will
promptly distribute copies of the draft
instrument or amendment to the IRT
members for a 30-day comment period.
The 30-day comment period begins 5
days after the district engineer distrib-
utes the copies of the draft instrument
or amendment to the IRT. Following
the comment period, the district engi-
neer will discuss any comments with
the appropriate agencies and with the
sponsor. The district engineer will seek
to resolve issues using a consensus
based approach, to the extent prac-
ticable, while still meeting the deci-
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sion-making time frames specified in
this section. Within 90 days of receipt
of the complete draft instrument or
amendment by the IRT members, the
district engineer must notify the spon-
sor of the status of the IRT review.
Specifically, the district engineer must
indicate to the sponsor if the draft in-
strument or amendment is generally
acceptable and what changes, if any,
are needed. If there are significant un-
resolved concerns that may lead to a
formal objection from one or more IRT
members to the final instrument or
amendment, the district engineer will
indicate the nature of those concerns.
(8) Final instrument. The sponsor must
submit a final instrument to the dis-
trict engineer for approval, with sup-
porting documentation that explains
how the final instrument addresses the
comments provided by the IRT. For
modifications of approved instruments,
the sponsor must submit a final
amendment to the district engineer for
approval, with supporting documenta-
tion that explains how the final amend-
ment addresses the comments provided
by the IRT. The final instrument or
amendment must be provided directly
by the sponsor to all members of the
IRT. Within 30 days of receipt of the
final instrument or amendment, the
district engineer will notify the IRT
members whether or not he intends to
approve the instrument or amendment.
If no IRT member objects, by initiating
the dispute resolution process in para-
graph (e) of this section within 45 days
of receipt of the final instrument or
amendment, the district engineer will
notify the sponsor of his final decision
and, if the instrument or amendment is
approved, arrange for it to be signed by
the appropriate parties. If any IRT
member initiates the dispute resolu-
tion process, the district engineer will
notify the sponsor. Following conclu-
sion of the dispute resolution process,
the district engineer will notify the
sponsor of his final decision, and if the
instrument or amendment is approved,
arrange for it to be signed by the ap-
propriate parties. For mitigation
banks, the final instrument must con-
tain the information items listed in
paragraphs (d)(6)(ii), and (iii) of this
section. For in-lieu fee programs, the
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final instrument must contain the in-
formation items listed in paragraphs
(d)(6)(ii) and (iv) of this section. For
the modification of an approved instru-
ment, the amendment must contain ap-
propriate information, as determined
by the district engineer. The final in-
strument or amendment must be made
available to the public upon request.

(e) Dispute resolution process. (1) With-
in 15 days of receipt of the district en-
gineer’s notification of intent to ap-
prove an instrument or amendment,
the Regional Administrator of the U.S.
EPA, the Regional Director of the U.S.
Fish and Wildlife Service, the Regional
Director of the National Marine Fish-
eries Service, and/or other senior offi-
cials of agencies represented on the
IRT may notify the district engineer
and other IRT members by letter if
they object to the approval of the pro-
posed final instrument or amendment.
This letter must include an expla-
nation of the basis for the objection
and, where feasible, offer recommenda-
tions for resolving the objections. If
the district engineer does not receive
any objections within this time period,
he may proceed to final action on the
instrument or amendment.

(2) The district engineer must re-
spond to the objection within 30 days of
receipt of the letter. The district engi-
neer’s response may indicate an intent
to disapprove the instrument or
amendment as a result of the objec-
tion, an intent to approve the instru-
ment or amendment despite the objec-
tion, or may provide a modified instru-
ment or amendment that attempts to
address the objection. The district en-
gineer’s response must be provided to
all IRT members.

(3) Within 15 days of receipt of the
district engineer’s response, if the Re-
gional Administrator or Regional Di-
rector is not satisfied with the re-
sponse he may forward the issue to the
Assistant Administrator for Water of
the U.S. EPA, the Assistant Secretary
for Fish and Wildlife and Parks of the
U.S. FWS, or the Undersecretary for
Oceans and Atmosphere of NOAA, as
appropriate, for review and must notify
the district engineer by letter via elec-
tronic mail or facsimile machine (with
copies to all IRT members) that the
issue has been forwarded for Head-
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quarters review. This step is available
only to the IRT members representing
these three federal agencies, however
other IRT members who do not agree
with the district engineer’s final deci-
sion do not have to sign the instrument
or amendment or recognize the mitiga-
tion bank or in-lieu fee program for
purposes of their own programs and au-
thorities. If an IRT member other than
the one filing the original objection
has a new objection based on the dis-
trict engineer’s response, he may use
the first step in this procedure (para-
graph (e)(1) of this section) to provide
that objection to the district engineer.

(4) If the issue has not been for-
warded to the objecting agency’s Head-
quarters, then the district engineer
may proceed with final action on the
instrument or amendment. If the issue
has been forwarded to the objecting
agency’s Headquarters, the district en-
gineer must hold in abeyance the final
action on the instrument or amend-
ment, pending Headquarters level re-
view described below.

(5) Within 20 days from the date of
the letter requesting Headquarters
level review, the Assistant Adminis-
trator for Water, the Assistant Sec-
retary for Fish and Wildlife and Parks,
or the Undersecretary for Oceans and
Atmosphere must either notify the As-
sistant Secretary of the Army (Civil
Works) (ASA(CW)) that further review
will not be requested, or request that
the ASA(CW) review the final instru-
ment or amendment.

(6) Within 30 days of receipt of the
letter from the objecting agency’s
Headquarters request for ASA(CW)’s
review of the final instrument, the
ASA(CW), through the Director of Civil
Works, must review the draft instru-
ment or amendment and advise the dis-
trict engineer on how to proceed with
final action on that instrument or
amendment. The ASA(CW) must imme-
diately notify the Assistant Adminis-
trator for Water, the Assistant Sec-
retary for Fish and Wildlife and Parks,
and/or the Undersecretary for Oceans
and Atmosphere of the final decision.

(7) In cases where the dispute resolu-
tion procedure is used, the district en-
gineer must notify the sponsor of his
final decision within 150 days of receipt
of the final instrument or amendment.
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(f) Extension of deadlines. (1) The
deadlines in paragraphs (d) and (e) of
this section may be extended by the
district engineer at his sole discretion
in cases where:

(i) Compliance with other applicable
laws, such as consultation under sec-
tion 7 of the Endangered Species Act or
section 106 of the National Historic
Preservation Act, is required;

(ii) It is necessary to conduct govern-
ment-to-government consultation with
Indian tribes;

(iii) Timely submittal of information
necessary for the review of the pro-
posed mitigation bank or in-lieu fee
program or the proposed modification
of an approved instrument is not ac-
complished by the sponsor; or

(iv) Information that is essential to
the district engineer’s decision cannot
be reasonably obtained within the spec-
ified time frame.

(2) In such cases, the district engi-
neer must promptly notify the sponsor
in writing of the extension and the rea-
son for it. Such extensions shall be for
the minimum time necessary to re-
solve the issue necessitating the exten-
sion.

(g) Modification of instruments—(1) Ap-
proval of an amendment to an approved
instrument. Modification of an approved
instrument, including the addition and
approval of umbrella mitigation bank
sites or in-lieu fee project sites or ex-
pansions of previously approved miti-
gation bank or in-lieu fee project sites,
must follow the appropriate procedures
in paragraph (d) of this section, unless
the district engineer determines that
the streamlined review process de-
scribed in paragraph (g)(2) of this sec-
tion is warranted.

(2) Streamlined review process. The
streamlined modification review proc-
ess may be used for the following modi-
fications of instruments: changes re-
flecting adaptive management of the
mitigation bank or in-lieu fee program,
credit releases, changes in credit re-
leases and credit release schedules, and
changes that the district engineer de-
termines are not significant. If the dis-
trict engineer determines that the
streamlined review process is war-
ranted, he must notify the IRT mem-
bers and the sponsor of this determina-
tion and provide them with copies of
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the proposed modification. IRT mem-
bers and the sponsor have 30 days to
notify the district engineer if they
have concerns with the proposed modi-
fication. If IRT members or the sponsor
notify the district engineer of such
concerns, the district engineer shall at-
tempt to resolve those concerns. With-
in 60 days of providing the proposed
modification to the IRT, the district
engineer must notify the IRT members
of his intent to approve or disapprove
the proposed modification. If no IRT
member objects, by initiating the dis-
pute resolution process in paragraph
(e) of this section, within 15 days of re-
ceipt of this notification, the district
engineer will notify the sponsor of his
final decision and, if the modification
is approved, arrange for it to be signed
by the appropriate parties. If any IRT
member initiates the dispute resolu-
tion process, the district engineer will
so notify the sponsor. Following con-
clusion of the dispute resolution proc-
ess, the district engineer will notify
the sponsor of his final decision, and if
the modification is approved, arrange
for it to be signed by the appropriate
parties.

(h) Umbrella mitigation banking instru-
ments. A single mitigation banking in-
strument may provide for future au-
thorization of additional mitigation
bank sites. As additional sites are se-
lected, they must be included in the
mitigation banking instrument as
modifications, using the procedures in
paragraph (g)(1) of this section. Credit
withdrawal from the additional bank
sites shall be consistent with para-
graph (m) of this section.

(i) In-lieu fee program account. (1) The
in-lieu fee program sponsor must estab-
lish a program account after the in-
strument is approved by the district
engineer, prior to accepting any fees
from permittees. If the sponsor accepts
funds from entities other than permit-
tees, those funds must be kept in sepa-
rate accounts. The program account
must be established at a financial in-
stitution that is a member of the Fed-
eral Deposit Insurance Corporation. All
interests and earnings accruing to the
program account must remain in that
account for use by the in-lieu fee pro-
gram for the purposes of providing
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compensatory mitigation for DA per-
mits. The program account may only
be used for the selection, design, acqui-
sition, implementation, and manage-
ment of in-lieu fee compensatory miti-
gation projects, except for a small per-
centage (as determined by the district
engineer in consultation with the IRT
and specified in the instrument) that
can be used for administrative costs.

(2) The sponsor must submit proposed
in-lieu fee projects to the district engi-
neer for funding approval. Disburse-
ments from the program account may
only be made upon receipt of written
authorization from the district engi-
neer, after the district engineer has
consulted with the IRT. The terms of
the program account must specify that
the district engineer has the authority
to direct those funds to alternative
compensatory mitigation projects in
cases where the sponsor does not pro-
vide compensatory mitigation in ac-
cordance with the time frame specified
in paragraph (n)(4) of this section.

(3) The sponsor must provide annual
reports to the district engineer and the
IRT. The annual reports must include
the following information:

(i) All income received, disburse-
ments, and interest earned by the pro-
gram account;

(ii) A list of all permits for which in-
lieu fee program funds were accepted.
This list shall include: The Corps per-
mit number (or the state permit num-
ber if there is no corresponding Corps
permit number, in cases of state pro-
grammatic general permits or other re-
gional general permits), the service
area in which the authorized impacts
are located, the amount of authorized
impacts, the amount of required com-
pensatory mitigation, the amount paid
to the in-lieu fee program, and the date
the funds were received from the per-
mittee;

(iii) A description of in-lieu fee pro-
gram expenditures from the account,
such as the costs of land acquisition,
planning, construction, monitoring,
maintenance, contingencies, adaptive
management, and administration;

(iv) The balance of advance credits
and released credits at the end of the
report period for each service area; and

(v) Any other information required
by the district engineer.
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(4) The district engineer may audit
the records pertaining to the program
account. All books, accounts, reports,
files, and other records relating to the
in-lieu fee program account shall be
available at reasonable times for in-
spection and audit by the district engi-
neer.

(j) In-lieu fee project approval. (1) As
in-lieu fee project sites are identified
and secured, the sponsor must submit
mitigation plans to the district engi-
neer that include all applicable items
listed in §332.4(c)(2) through (14). The
mitigation plan must also include a
credit release schedule consistent with
paragraph (0)(8) of this section that is
tied to achievement of specific per-
formance standards. The review and
approval of in-lieu fee projects will be
conducted in accordance with the pro-
cedures in paragraph (g)(1) of this sec-
tion, as modifications of the in-lieu fee
program instrument. This includes
compensatory mitigation projects con-
ducted by another party on behalf of
the sponsor through requests for pro-
posals and awarding of contracts.

(2) If a DA permit is required for an
in-lieu fee project, the permit should
not be issued until all relevant provi-
sions of the mitigation plan have been
substantively determined, to ensure
that the DA permit accurately reflects
all relevant provisions of the approved
mitigation plan, such as performance
standards.

(k) Coordination of mitigation banking
instruments and DA permit issuance. In
cases where initial establishment of
the mitigation bank, or the develop-
ment of a new project site under an
umbrella banking instrument, involves
activities requiring DA authorization,
the permit should not be issued until
all relevant provisions of the mitiga-
tion plan have been substantively de-
termined. This is to ensure that the DA
permit accurately reflects all relevant
provisions of the final instrument, such
as performance standards.

(1) Project implementation. (1) The
sponsor must have an approved instru-
ment prior to collecting funds from
permittees to satisfy compensatory
mitigation requirements for DA per-
mits.
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(2) Authorization to sell credits to
satisfy compensatory mitigation re-
quirements in DA permits is contin-
gent on compliance with all of the
terms of the instrument. This includes
constructing a mitigation bank or in-
lieu fee project in accordance with the
mitigation plan approved by the dis-
trict engineer and incorporated by ref-
erence in the instrument. If the aquat-
ic resource restoration, establishment,
enhancement, and/or preservation ac-
tivities cannot be implemented in ac-
cordance with the approved mitigation
plan, the district engineer must con-
sult with the sponsor and the IRT to
consider modifications to the instru-
ment, including adaptive management,
revisions to the credit release schedule,
and alternatives for providing compen-
satory mitigation to satisfy any cred-
its that have already been sold.

(3) An in-lieu fee program sponsor is
responsible for the implementation,
long-term management, and any re-
quired remediation of the restoration,
establishment, enhancement, and/or
preservation activities, even though
those activities may be conducted by
other parties through requests for pro-
posals or other contracting mecha-
nisms.

(m) Credit withdrawal from mitigation
banks. The mitigation banking instru-
ment may allow for an initial debiting
of a percentage of the total credits pro-
jected at mitigation bank maturity,
provided the following conditions are
satisfied: the mitigation banking in-
strument and mitigation plan have
been approved, the mitigation bank
site has been secured, appropriate fi-
nancial assurances have been estab-
lished, and any other requirements de-
termined to be necessary by the dis-
trict engineer have been fulfilled. The
mitigation banking instrument must
provide a schedule for additional credit
releases as appropriate milestones are
achieved (see paragraph (0)(8) of this
section). Implementation of the ap-
proved mitigation plan shall be initi-
ated no later than the first full grow-
ing season after the date of the first
credit transaction.

(n) Advance credits for in-lieu fee pro-
grams. (1) The in-lieu fee program in-
strument may make a limited number
of advance credits available to permit-
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tees when the instrument is approved.
The number of advance credits will be
determined by the district engineer, in
consultation with the IRT, and will be
specified for each service area in the
instrument. The number of advance
credits will be based on the following
considerations:

(i) The compensation planning frame-
work;

(ii) The sponsor’s past performance
for implementing aquatic resource res-
toration, establishment, enhancement,
and/or preservation activities in the
proposed service area or other areas;
and

(iii) The projected financing nec-
essary to begin planning and imple-
mentation of in-lieu fee projects.

(2) To determine the appropriate
number of advance credits for a par-
ticular service area, the district engi-
neer may require the sponsor to pro-
vide confidential supporting informa-
tion that will not be made available to
the general public. Examples of con-
fidential supporting information may
include prospective in-lieu fee project
sites.

(3) As released credits are produced
by in-lieu fee projects, they must be
used to fulfill any advance credits that
have already been provided within the
project service area before any remain-
ing released credits can be sold or
transferred to permittees. Once pre-
viously provided advance credits have
been fulfilled, an equal number of ad-
vance credits is re-allocated to the
sponsor for sale or transfer to fulfill
new mitigation requirements, con-
sistent with the terms of the instru-
ment. The number of advance credits
available to the sponsor at any given
time to sell or transfer to permittees in
a given service area is equal to the
number of advance credits specified in
the instrument, minus any that have
already been provided but not yet ful-
filled.

(4) Land acquisition and initial phys-
ical and biological improvements must
be completed by the third full growing
season after the first advance credit in
that service area is secured by a per-
mittee, unless the district engineer de-
termines that more or less time is
needed to plan and implement an in-
lieu fee project. If the district engineer
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determines that there is a compen-
satory mitigation deficit in a specific
service area by the third growing sea-
son after the first advance credit in
that service area is sold, and deter-
mines that it would not be in the pub-
lic interest to allow the sponsor addi-
tional time to plan and implement an
in-lieu fee project, the district engineer
must direct the sponsor to disburse
funds from the in-lieu fee program ac-
count to provide alternative compen-
satory mitigation to fulfill those com-
pensation obligations.

(6) The sponsor is responsible for
complying with the terms of the in-lieu
fee program instrument. If the district
engineer determines, as a result of re-
view of annual reports on the operation
of the in-lieu fee program (see para-
graphs (p)(2) and (q)(1) of this section),
that it is not performing in compliance
with its instrument, the district engi-
neer will take appropriate action,
which may include suspension of credit
sales, to ensure compliance with the
in-lieu fee program instrument (see
paragraph (0)(10) of this section). Per-
mittees that secured credits from the
in-lieu fee program are not responsible
for in-lieu fee program compliance.

(0) Determining credits. (1) Units of
measure. The principal units for credits
and debits are acres, linear feet, func-
tional assessment units, or other suit-
able metrics of particular resource
types. Functional assessment units or
other suitable metrics may be linked
to acres or linear feet.

(2) Assessment. Where practicable, an
appropriate assessment method (e.g.,
hydrogeomorphic approach to wetlands
functional assessment, index of biologi-
cal integrity) or other suitable metric
must be used to assess and describe the
aquatic resource types that will be re-
stored, established, enhanced and/or
preserved by the mitigation bank or in-
lieu fee project.

(3) Credit production. The number of
credits must reflect the difference be-
tween pre- and post-compensatory
mitigation project site conditions, as
determined by a functional or condi-
tion assessment or other suitable met-
ric.

(4) Credit value. Once a credit is deb-
ited (sold or transferred to a per-
mittee), its value cannot change.
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(5) Credit costs. (i) The cost of com-
pensatory mitigation credits provided
by a mitigation bank or in-lieu fee pro-
gram is determined by the sponsor.

(ii) For in-lieu fee programs, the cost
per unit of credit must include the ex-
pected costs associated with the res-
toration, establishment, enhancement,
and/or preservation of aquatic re-
sources in that service area. These
costs must be based on full cost ac-
counting, and include, as appropriate,
expenses such as land acquisition,
project planning and design, construc-
tion, plant materials, labor, legal fees,
monitoring, and remediation or adapt-
ive management activities, as well as
administration of the in-lieu fee pro-
gram. The cost per unit credit must
also take into account contingency
costs appropriate to the stage of
project planning, including uncertain-
ties in construction and real estate ex-
penses. The cost per unit of credit must
also take into account the resources
necessary for the long-term manage-
ment and protection of the in-lieu fee
project. In addition, the cost per unit
credit must include financial assur-
ances that are necessary to ensure suc-
cessful completion of in-lieu fee
projects.

(6) Credits provided by preservation.
These credits should be specified as
acres, linear feet, or other suitable
metrics of preservation of a particular
resource type. In determining the com-
pensatory mitigation requirements for
DA permits using mitigation banks or
in-lieu fee programs, the district engi-
neer should apply a higher mitigation
ratio if the requirements are to be met
through the use of preservation credits.
In determining this higher ratio, the
district engineer must consider the rel-
ative importance of both the impacted
and the preserved aquatic resources in
sustaining watershed functions.

(T) Credits provided by riparian areas,
buffers, and uplands. These credits
should be specified as acres, linear feet,
or other suitable metrics of riparian
area, buffer, and uplands, respectively.
Non-aquatic resources can only be used
as compensatory mitigation for im-
pacts to aquatic resources authorized
by DA permits when those resources
are essential to maintaining the eco-
logical viability of adjoining aquatic
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resources. In determining the compen-
satory mitigation requirements for DA
permits using mitigation banks and in-
lieu fee programs, the district engineer
may authorize the use of riparian area,
buffer, and/or upland credits if he de-
termines that these areas are essential
to sustaining aquatic resource func-
tions in the watershed and are the
most appropriate compensation for the
authorized impacts.

(8) Credit release schedule. (i) General
considerations. Release of credits must
be tied to performance-based mile-
stones (e.g., construction, planting, es-
tablishment of specified plant and ani-
mal communities). The credit release
schedule should reserve a significant
share of the total credits for release
only after full achievement of ecologi-
cal performance standards. When deter-
mining the credit release schedule, fac-
tors to be considered may include, but
are not limited to: The method of pro-
viding compensatory mitigation cred-
its (e.g., restoration), the likelihood of
success, the nature and amount of
work needed to generate the credits,
and the aquatic resource type(s) and
function(s) to be provided by the miti-
gation bank or in-lieu fee project. The
district engineer will determine the
credit release schedule, including the
share to be released only after full
achievement of performance standards,
after consulting with the IRT. Once re-
leased, credits may only be used to sat-
isfy compensatory mitigation require-
ments of a DA permit if the use of cred-
its for a specific permit has been ap-
proved by the district engineer.

(ii) For single-site mitigation banks,
the terms of the credit release schedule
must be specified in the mitigation
banking instrument. The credit release
schedule may provide for an initial
debiting of a limited number of credits
once the instrument is approved and

other appropriate milestones are
achieved (see paragraph (m) of this sec-
tion).

(iii) For in-lieu fee projects and um-
brella mitigation bank sites, the terms
of the credit release schedule must be
specified in the approved mitigation
plan. When an in-lieu fee project or
umbrella mitigation bank site is imple-
mented and is achieving the perform-
ance-based milestones specified in the
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credit release schedule, credits are gen-
erated in accordance with the credit re-
lease schedule for the approved mitiga-
tion plan. If the in-lieu fee project or
umbrella mitigation bank site does not
achieve those performance-based mile-
stones, the district engineer may mod-
ify the credit release schedule, includ-
ing reducing the number of credits.

(9) Credit release approval. Credit re-
leases for mitigation banks and in-lieu
fee projects must be approved by the
district engineer. In order for credits to
be released, the sponsor must submit
documentation to the district engineer
demonstrating that the appropriate
milestones for credit release have been
achieved and requesting the release.
The district engineer will provide cop-
ies of this documentation to the IRT
members for review. IRT members
must provide any comments to the dis-
trict engineer within 15 days of receiv-
ing this documentation. However, if
the district engineer determines that a
site visit is necessary, IRT members
must provide any comments to the dis-
trict engineer within 15 days of the site
visit. The district engineer must sched-
ule the site visit so that it occurs as
soon as it is practicable, but the site
visit may be delayed by seasonal con-
siderations that affect the ability of
the district engineer and the IRT to as-
sess whether the applicable credit re-
lease milestones have been achieved.
After full consideration of any com-
ments received, the district engineer
will determine whether the milestones
have been achieved and the credits can
be released. The district engineer shall
make a decision within 30 days of the
end of that comment period, and notify
the sponsor and the IRT.

(10) Suspension and termination. If the
district engineer determines that the
mitigation bank or in-lieu fee program
is not meeting performance standards
or complying with the terms of the in-
strument, appropriate action will be
taken. Such actions may include, but
are not limited to, suspending credit
sales, adaptive management, decreas-
ing available credits, utilizing finan-
cial assurances, and terminating the
instrument.

(p) Accounting procedures. (1) For
mitigation banks, the instrument must
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contain a provision requiring the spon-
sor to establish and maintain a ledger
to account for all credit transactions.
BEach time an approved credit trans-
action occurs, the sponsor must notify
the district engineer.

(2) For in-lieu fee programs, the in-
strument must contain a provision re-
quiring the sponsor to establish and
maintain an annual report ledger in ac-
cordance with paragraph (i)(3) of this
section, as well as individual ledgers
that track the production of released
credits for each in-lieu fee project.

(a) Reporting. (1) Ledger account. The
sponsor must compile an annual ledger
report showing the beginning and end-
ing balance of available credits and
permitted impacts for each resource
type, all additions and subtractions of
credits, and any other changes in cred-
it availability (e.g., additional credits
released, credit sales suspended). The
ledger report must be submitted to the
district engineer, who will distribute
copies to the IRT members. The ledger
report is part of the administrative
record for the mitigation bank or in-
lieu fee program. The district engineer
will make the ledger report available
to the public upon request.

(2) Monitoring reports. The sponsor is
responsible for monitoring the mitiga-
tion bank site or the in-lieu fee project
site in accordance with the approved
monitoring requirements to determine
the level of success and identify prob-
lems requiring remedial action or
adaptive management measures. Moni-
toring must be conducted in accord-
ance with the requirements in §332.6,
and at time intervals appropriate for
the particular project type and until
such time that the district engineer, in
consultation with the IRT, has deter-
mined that the performance standards
have been attained. The instrument
must include requirements for periodic
monitoring reports to be submitted to
the district engineer, who will provide
copies to other IRT members.

(3) Financial assurance and long-term
management funding report. The district
engineer may require the sponsor to
provide an annual report showing be-
ginning and ending balances, including
deposits into and any withdrawals
from, the accounts providing funds for
financial assurances and long-term

§332.8

management activities. The report
should also include information on the
amount of required financial assur-
ances and the status of those assur-
ances, including their potential expira-
tion.

(r) Use of credits. Except as provided
below, all activities authorized by DA
permits are eligible, at the discretion
of the district engineer, to use mitiga-
tion banks or in-lieu fee programs to
fulfill compensatory mitigation re-
quirements for DA permits. The dis-
trict engineer will determine the num-
ber and type(s) of credits required to
compensate for the authorized impacts.
Permit applicants may propose to use a
particular mitigation bank or in-lieu
fee program to provide the required
compensatory mitigation. In such
cases, the sponsor must provide the
permit applicant with a statement of
credit availability. The district engi-
neer must review the permit appli-
cant’s compensatory mitigation pro-
posal, and notify the applicant of his
determination regarding the accept-
ability of using that mitigation bank
or in-lieu fee program.

(s) IRT concerns with use of credits. If,
in the view of a member of the IRT, an
issued permit or series of issued per-
mits raises concerns about how credits
from a particular mitigation bank or
in-lieu fee program are being used to
satisfy compensatory mitigation re-
quirements (including concerns about
whether credit use is consistent with
the terms of the instrument), the IRT
member may notify the district engi-
neer in writing of the concern. The dis-
trict engineer shall promptly consult
with the IRT to address the concern.
Resolution of the concern is at the dis-
cretion of the district engineer, con-
sistent with applicable statutes, regu-
lations, and policies regarding compen-
satory mitigation requirements for DA
permits. Nothing in this section limits
the authorities designated to IRT agen-
cies under existing statutes or regula-
tions.

(t) Site protection. (1) For mitigation
bank sites, real estate instruments,
management plans, or other long-term
mechanisms used for site protection
must be finalized before any credits
can be released.
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(2) For in-lieu fee project sites, real
estate instruments, management plans,
or other long-term protection mecha-
nisms used for site protection must be
finalized before advance credits can be-
come released credits.

(u) Long-term management. (1) The
legal mechanisms and the party re-
sponsible for the long-term manage-
ment and the protection of the mitiga-
tion bank site must be documented in
the instrument or, in the case of um-
brella mitigation banking instruments
and in-lieu fee programs, the approved
mitigation plans. The responsible party
should make adequate provisions for
the operation, maintenance, and long-
term management of the compensatory
mitigation project site. The long-term
management plan should include a de-
scription of long-term management
needs and identify the funding mecha-
nism that will be used to meet those
needs.

(2) The instrument may contain pro-
visions for the sponsor to transfer long-
term management responsibilities to a
land stewardship entity, such as a pub-
lic agency, non-governmental organiza-
tion, or private land manager.

(3) The instrument or approved miti-
gation plan must address the financial
arrangements and timing of any nec-
essary transfer of long-term manage-
ment funds to the steward.

(4) Where needed, the acquisition and
protection of water rights should be se-
cured and documented in the instru-
ment or, in the case of umbrella miti-
gation banking instruments and in-lieu
fee programs, the approved mitigation
site plan.

(v) Grandfathering of existing instru-
ments—(1) Mitigation banking instru-
ments. All mitigation banking instru-
ments approved on or after July 9, 2008
must meet the requirements of this
part. Mitigation banks approved prior
to July 9, 2008 may continue to operate
under the terms of their existing in-
struments. However, any modification
to such a mitigation banking instru-
ment on or after July 9, 2008, including
authorization of additional sites under
an umbrella mitigation banking instru-
ment, expansion of an existing site, or
addition of a different type of resource
credits (e.g., stream credits to a wet-
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land bank) must be consistent with the
terms of this part.

(2) In-lieu fee program instruments. All
in-lieu fee program instruments ap-
proved on or after July 9, 2008 must
meet the requirements of this part. In-
lieu fee programs operating under in-
struments approved prior to July 9,
2008 may continue to operate under
those instruments for two years after
the effective date of this rule, after
which time they must meet the re-
quirements of this part, unless the dis-
trict engineer determines that -cir-
cumstances warrant an extension of up
to three additional years. The district
engineer must consult with the IRT be-
fore approving such extensions. Any re-
visions made to the in-lieu fee program
instrument on or after July 9, 2008
must be consistent with the terms of
this part. Any approved project for
which construction was completed
under the terms of a previously ap-
proved instrument may continue to op-
erate indefinitely under those terms if
the district engineer determines that
the project is providing appropriate
mitigation substantially consistent
with the terms of this part.

PART 334—DANGER ZONE AND
RESTRICTED AREA REGULATIONS

Sec.
334.1
334.2

Purpose.

Definitions.

334.3 Special policies.

334.4 Establishment and amendment proce-
dures.

334.5 Disestablishment of a danger zone.

334.6 Datum.

334.10 Gulf of Maine off Seal Island, Maine;
naval aircraft bombing target area.

334.20 Gulf of Maine off Cape Small, Maine;
naval aircraft practice mining range
area.

334.30 Gulf of Maine off Pemaquid Point,
Maine; naval sonobuoy test area.

334.40 Atlantic Ocean in vicinity of Duck Is-
land, Maine, Isles of Shoals; naval air-
craft bombing target area.

334.45 Kennebec River, Bath Iron Works
Shipyard, naval restricted area, Bath,
Maine.

334.50 Piscataqua River at
Naval Shipyard, Kittery,
stricted areas.

334.60 Cape Cod Bay south of Wellfleet Har-
bor, Mass.; naval aircraft bombing target
area.

Portsmouth
Maine; re-
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